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There are at least three arguments in support of this position: the language in the Agreement 
itself, the legal and practical precedent of the 1973 border poll, and the court’s interpretation 
of the Northern Ireland Act 1998.  First, the Agreement states that the choice 
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4.  I don’t understand the Interim Report’s discussion in Chapter 8 of the Secretary of State’s 
discretionary power to call a unification referendum.  The High Court ruling at paragraph 18 is 
simply listing examples of the reasons for which and the circumstances in which the Secretary 
of Stato 
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Regrettably, the Court of Appeal does not directly address the seeming inconsistency with the 
High Court ruling.  One way of resolving the tension, though, is to consider that the Secretary of 
State ordering a border poll for the reason of postponing unification for seven years is perfectly 
legitimate, provided that it’s not the sole reason for doing so.  The two court rulings may not be 
as inconsistent as they first seem.  Taken together, they leave ample leeway for the Secretary of 
State to use a poll for delaying Irish unity.  In short, I disagree with the Interim Report’s 
assertion that “[c]alling 
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State considers public opinion surveys, they must be reliable indicators of voting intent (paras 
12 & 14).   
 
This approach to empirical evidence is, of course, sensible.  The problem is that the affidavit 
admits of no similar or equivalent limits on the robustness of qualitative evidence.  It seems 
unconcerned with the representativeness and reliability of the information the Secretary of 
State garners in her many interactions with politicians and civil society activists.  Nor does it 
seem troubled by exactly how such information relates to the performance of her statutory 
requirement to assess public opinion on a likely majority for unification.   
 
The Court of Appeal’s approach to the consideration of evidence compounds the NIO’s 
apparent privileging of qualitative sources.  The Court notes that the Secretary of State’s 
assessment of public opinion in the exercise of her mandatory duty “is not a simple empirical 
judgment driven solely by opinion poll evidence.”  Rather, it is “an evaluative judgment as to a 
likely outcome … essentially a political judgment.”  The Court is assured that the Secretary of 
State will responsibly apply this judgment in view of “differing and unpredictable events” and 
“changes in the prevailing circumstances.”  Some of the unpredictable and changing factors 
that the Secretary of State may need to take into account include the relative economic 
performance of the north and south, the variable tax structures across the two jurisdictions and 
how the trading relationship between the UK and EU works out (paras. 50, 57 & 80).   
 
I think the Court of Appeal is mistaken.  It will prove difficult for the Secretary of State to 
discern, with any degree of confidence, how these highly complex and changeable factors will 
specifically affect voting in a border poll.  This evidential problem is magnified by the Appeal 
Court’s suggestion that these factors might somehow alter the border-changeable26.93 Tm
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the Secretary of State must honestly reflect on the evidence available to her to see whether it 
leads her to the conclusion that the majority would be likely to vote in favour of a united 
Ireland. (NIQB 106 2018, para. 20).   

To this, the ruling of the Appeal Court added the requirement of rigorous impartiality:  
We agree that the respondent must act honestly. We would add that he must also act with 
rigorous impartiality in the context that it is for the people of the island of Ireland alone to 
exercise their right of self-determination (NICA 23 2020, para. 82). 

 
It’s ironic that the very court judgments stressing the constraining effects of honesty and 
rigorous impartiality should interpret the Secretary of State’s authority as so infinitely pliable as 
to render those “constraints” worthless. 
 
Regarding the High Court’s concern, what does “honestly reflect on the evidence available” 
really mean if the Secretary of State alone decides what the evidence is and how to consider it 
or reconsider it in light of prevailing circumstances? What does that phrase actually mean if the 
Secretary of State need not take into account the best evidence available from opinion polls or 
election results?  It doesn’t mean very much. 
 
Honest reflection also becomes problematic in the Appeal Court’s ruling.  In its differential 
weighting of qualitative and quantitative evidence, the Court allows private or privileged 
information that the Secretary of State gathers in her institutional capacity as head of the NIO 
to override open and public information that opinion surveys and elections results provide. 
 
Similar problems emerge when considering rigorous impartiality as a curb on the Secretary of 
State’s power over a unification referendum.  The Court of Appeal views rigorous impartiality in 
the context of the unfettered right of the people of the island of Ireland to exercise self-
determination.   But that right is fettered: the Secretary of State can easily be an impediment to 
self-determination.  The Interim Report notes that “
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