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1. Introduction 
The Centre for Ethics & Law in the Faculty of Laws at University College London has 
undertaken a fundamental review of the current regulatory framework for legal services in 
England & Wales.  Further details and the full terms of reference are available at 
https://www.ucl.ac.uk/ethics-law/news/2018/jul/ucl-centre-ethics-law-undertake-regulatory-
framework-review. 

The independent review has explored the longer-term and related issues raised by the 
Competition and Markets Authority (CMA) market study in 2016 and its recommendations, 
and therefore intended to assist government in its reflection and assessment of the current 
regulatory framework.   

The Review’s scope reflected the objectives and context set out in the terms of reference, 
and included: regulatory objectives; the scope of regulation and reserved legal activities; 
regulatory structure, governance and the independence of legal services regulators from 
both government and representative interests; the focus of regulation on one or more of 
activities, providers, entities or professions; and the extent to which the legitimate interests 
of government, judges, consumers, professions, and providers should or might be 
incorporated into the regulatory framework.   

This project was undertaken independently and with no external funding. 

This is a preliminary paper that seeks to set out an assessment of the current regulatory 
framework, drawing conclusions from a range of sources.  It provides a basis for identifying 
potential problems that might need addressing or avoiding in any future regulatory 
settlement.  This paper is followed by five others, each of which addresses the issues and 
challenges raised by five fundamental questions for the Review: 

(1) Why should we regulate legal services?  (Rationale) 
(2) What are the legal services that should be regulated?  (Scope) 
(3) Who should be regulated for the provision of legal services?  (Focus) 
(4) What are the tools of regulation?  (Form) 
(5) How should we regulate legal services?  (Structure) 

These Working Papers have been updated and reissued as the Review progressed. 

The work of the Review has been helped by input from the members of an Advisory Panel2.  
Some of the published work and comments of Panel members are referred to and 
referenced in the working papers.  However, the content of this working paper is the work of 

                                                        
1. The author has led the Independent Review, and is an honorary professor in the Faculty of Laws and the 
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the author, and should not be taken to have been endorsed or approved by members of the 
Panel, individually or collectively. 
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3. Assessment of the current framework 
In comparison to most other jurisdictions around the world, the regulatory framework for 
legal services in England & Wales is one of the most liberal.  In an assessment of legal 
monopoly within the European Union articulated by Claessens, the UK is classified as 
having an ‘intermediate’ degree of regulation; only two other EU countries – Finland and 
Sweden – were classified at a lower level (Claessens (2008: page 123)5.  

Many would suggest that the Legal Services Act 2007 has led to the positive developments 
and outcomes intended by Sir David Clementi in 20046 and the then Department for 
Constitutional Affairs7.  It is doubtful, though, that those intentions have been realised as 
quickly or as fully as their initiators would have wished.  

The CMA, as part of its market study in 20168, makes a number of observations about legal 
services that are worth recording here as contextual information: 

• There are some inherent characteristics of legal services that affect consumers’ use 
and experience.  These include: legal issues not always being clearly identifiable or 
defined; infrequent purchase; needs arising at moments of distress or time pressure; 
and asymmetry of information, making assessments of providers and quality of 
service difficult to assess (paragraph 2.5).   

• Consequently, many individuals and small businesses do not characterise their 
problems as ‘legal’ and therefore do not deal with them as such (paragraphs 3.27-
3.35). 

• Even when a problem is recognised as being legal, about two-thirds of individuals 
and three-quarters of small businesses tend to do nothing, seek to resolve issues 
themselves, or with only informal help from friends and family rather than seek formal 
advice (paragraphs 3.166-3.172).9  This and the previous bullet point identify the 
outcome that is often described as ‘unmet legal need’10 and, for many, is 
symptomatic of the broader challenge of securing access to justice. 

• More particularly for small businesses, perceptions of risk deter them from seeking 
legal advice: high and uncertain costs, compounded by their open-ended nature; 
complexity, with associated fear and time commitment; the risk of escalation; 
difficulty in finding the right provider; and the perceived lack of practicality and 
business understanding of lawyers (paragraph 3.181).  

• The provision of legal services to individuals and small businesses is highly 
fragmented, with more than 7,000 law firms serving these types of consumers, 
ranging from sole practitioners to large national businesses; the LSB reports that 
concentration levels are low across all legal services areas, but particularly for 
residential conveyancing and family law (paragraph 2.36).  Such fragmentation 
makes it harder for those who might wish to seek legal advice to find their way to an 
appropriate provider. 

                                                        
5. See Competition and Markets Authority (2016: Appendix I).  Comparative approaches to legal services 

regulation are touched on in LSR-2 (2020: paragraph 2.1).  
6.   See Clementi (2004). 
7.   See Department for Constitutional Affairs (2005). 
8.   See Competition and Markets Authority (2016). 
9. More recent and extensive research by YouGov (2020), on behalf of the Legal Services Board and The Law 

Society of England & Wales, provides a more nuanced picture.  



Version: Final 5 

• Intermediaries (such as estate agents, mortgage brokers and trade unions) can be 
very influential in linking consumers to providers, thus filling a potential lack of 
information and experience in seeking advice and representation – though the 
interests and incentives of these intermediaries “may not always be aligned” with 
those of the consumers (paragraph 3.8). 

• Although most legal servi
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This Review is focused on the position in England & Wales.  I am aware that the Scottish 
Government set up its own independent review of legal services regulation in April 2017 
(see https://www.gov.scot/About/Review/Regulation-Legal-Services) and that the final report 
for that review was published in October 2018.11  Its assessment of the Scottish framework 
and its conclusions and recommendations have been considered with great interest in the 
context of this Review.  The recommendation that the title ‘lawyer’ should be protected 
(2018: page 37), and the approach to entity regulation (2018: pages 38-39) and to activity-
based regulation (2018: pages 41-42) are particularly pertinent. 

  

                                                        
11. See Roberton (2018).  
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While this might appear at first blush to present a reasonable and even robust approach to 
regulation, the problem is that the six reserved activities are in fact largely an accident of 
history or the result of political bargaining32.  There is no modern, risk-based foundation for 
what is reserved or not reserved.   

Two of the reserved activities are broad, such as the exercise of a right of audience33 and 
conducting litigation34.  Two others – although often referred to as the conveyancing and 
probate reservations – are in fact incredibly narrow, and apply only to the preparation of the 
instrument of transfer or charge of property35
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The CMA’s assessment therefore suggests that the regulatory framework does not 
adequately match expectations and the scope of regulation, and this should be considered 
further.  It remains an open question whether the goal should be to remove the regulatory 
gap, or increase the transparency to consumers of its existence (for example, by requiring all 
providers – whether authorised or not – to declare their regulatory status and the availability 
of any protection and redress available). 

 

4.6 The independence of regulation and regulators 

The 2007 Act requires the functional separation of regulatory and representative activities57, 
but it does not require the structural, financial or material separation of the respective bodies 
carrying them out.  The separation and independence between regulatory and 
representative activities is far from complete, and has given rise to some tension between 
them (particularly in relation to the SRA and BSB, as noted by the CMA (2016: paragraphs 
5.146 and 5.147).   

It has also led to perceptions from those outside the system that there is at least a prospect 
of ‘regulatory capture’ of the regulator by those whom it regulates. 

Where a regulatory objective requires an independent legal profession (or, as I might prefer, 
independent legal advice and representation), independence from government and other 
representative interests is essential if public confidence in the administration of justice and in 
legal services is to be achieved.   

This can be done if regulators are free from political influence, and from the influence of 
lawyers, legal services providers and consumers (and of those who represent those 
interests), and they do not ‘self regulate’ in the sense that all of those who serve on the 
regulatory bodies are members of the regulated community. 
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subject to negotiation62, change and the possibility of obsolescence and contestable 
access). 

Even as recently as May 2018, the LSB concluded a formal investigation into the 
relationship between the Law Society and the SRA.  It concluded that the Law Society’s 
arrangements for oversight and monitoring of the SRA during the period under investigation 
were not proportionate or transparent, and that the SRA was not responsible (as it should 
have been) for designing and managing its own appointments process.63 

In part, the ability to separate will be driven by more pragmatic considerations of the cost of 
independence.  If a smaller approved regulator must pay for its own 
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Further, the different histories, size and scope of the current approved regulators leads to 
relative disparity of approach and resourcing, as well as fragmentation and duplication of 
regulatory resource across the totality of regulated legal services.  This potentially creates 
confusion for client and consumers, cost-inefficiencies in the provision of regulation (with 
costs borne differently by the regulated community and, ultimately, the fee-paying clients).   

The relationships of the approved regulators among themselves, and with the LSB, have 
also sometimes been uncomfortable. 

The need for a multiplicity of front-line regulators, and for an oversight regulator, would 
therefore bear revisiting given the potential inconsistencies, confusion, inefficiencies and 
costs involved and a perception that the current framework might be ‘top heavy’.   

The CMA’s view on independence is expressed as follows (2016: paragraph 5.145): 

As a general matter, we consider that independence of a regulator from the providers that it 
regulates is a key principle that should be taken into account in any review of a regulatory 
framework. We also recognise that an independent legal profession is important for securing many 
of the public interest concerns [relating to the rule of law, access to justice and consumer 
protection]. As such, preserving the profession’s independence from government is also a key 
consideration in assessing any potential changes to the current regulatory structure.  

Not surprisingly, therefore (2016: paragraph 5.152), “We consider that regulatory 
independence is a fundamental principle for the regulatory framework and consequently that 
a review of regulatory independence is a priority.”  

 

4.7 The perceived ‘mission’ of regulators 

The Legal Services Act sets out its eight regulatory objectives in section 1 (see also 
paragraph 4.2 above).  In his final report, Sir David Clementi said explicitly that (2004: 28): 
“In a regulatory body the public interest should have primacy”.  Thus, his view was very 
clearly that if any of the regulatory objectives is to be privileged over the others then it should 
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customers.  It requires access to powerful decision-makers, or agents in a position to influence 
them.  

Without this, trust in ‘the system’ and its agents will be jeopardised.  According to research 
from the Legal Services Consumer Panel, public trust in lawyers declined from 47% in 2011 
to 42% in 2016, but has recovered slightly since to 45% (similar to accountants, but lower 
than the 80% for doctors)70; but intriguingly those consumers who had used a legal services 
provider in the past two years were marginally less inclined to trust lawyers than those who 
had not.71   

Confidence that consumer rights are protected when dealing with lawyers has been rising 
slightly over the years, but still sits just below 50% (and is higher for those who have better 
knowledge of what lawyers do). 

In addition, it would also seem that there is a similar picture for small and medium-sized 
businesses (SMEs).  In surveys for the LSB 
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This would further undermine public and client confidence in the regulatory framework for 
legal services, the rule of law, the reality of access to justice, and the administration of 
justice. 

It is against this background that the CMA concludes (2016: pages 4 and 8, and paragraphs 
3.238 and 7.1) that the sector is still not working well for consumers and small businesses, 
and that the current regulatory framework is not sustainable in the long run (2016: page 14, 
and paragraph 6.5).   

Their report is also clear in its assessment that the framework does not meet the better 
regulation principles of accountability, consistency, proportionality, transparency, and 
targeting (2016: paragraphs 6.5, 6.69 and 6.73). 

The failure of the sector to work well for members of society goes to the very heart of the 
public good of the rule of law and to whether citizens are able to fulfil their expectations of 
legitimate participation in society.  This is more than a ‘nice to have’75
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